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l. Executive Summary

This section summarizes the Project outputs from project inception in November
2007 until completion in March 2008.

1. Analysis and assessment of public bodies reveals that the term ‘public bodies’
(statutory bodies) is defined very broadly and that public bodies take the form of
either incorporated or unincorporated entities. There is no overall policy
framework regulating the creation of public bodies and an ad hoc approach is
taken to their establishment with each Minister having the right to ask the
National Executive Council to approve legislation for that purpose. There are no
overall guidelines that address the need for a proposed public body or require an
explanation of its functions or powers, sources of funding or degree of
government control. The powers and functions of public bodies are derived from
their constituent Acts which also state the degree of state control exercised over
the public body, and applicable financial accountability rules. Overall, the
legislative framework applicable to public bodies strongly suggests that a ‘whole
of government approach’ has been adopted toward public bodies.

2. The financial accountability regime applicable to all public bodies is located in
Part VIII of the Public Finances (Management) Act 1995. The current regime is
quite rigorous according to international standards but there are a number of
weaknesses and deficiencies. The current regime applies a number of
mandatory provisions to all public bodies but other provisions are merely
discretionary and need not be applied unless the public body constituent Act so
elects. This means that public bodies are, to a large extent, empowered to
determine their own degree of accountability.

3. Despite the mandatory nature of five accountability provisions of Part VIII
PFMA, constituent Acts have purported to disapply these provisions from certain
public bodies thereby defeating the intention of Part VIII and rendering the
accountability regime ineffective. Legal opinion should be sought on the validity
of contradicting the mandatory provisions under constituent Acts and this issue is
crucial in the future development of accountability.

4. In practice, whatever may be the legal position, unincorporated public bodies
are not treated in the same way as incorporated bodies by the Department of
Finance because the Department regards unincorporated bodies as components
of a Department and treats them as part of government for budgetary purposes.
This practice means that an accountability regime for public bodies need only
focus on incorporated bodies.

5. The current accountability framework for public bodies is deficient in a
number of ways:
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e Non compliance with reporting provisions, financial measures, structures
and policies;

e alack of demonstrable service delivery improvements and outcomes;

e the operation of competitive programmes and strategies that undermine
Government’s public programmes and national priorities;

e dilution of policy control and direction in the management and protection of
finances, key assets and natural resources;

e inconsistent human resource management practices leading to excessive
remuneration and benefits, contributing to the loss of capacity — “brain
drain”, from government departments;

e control failures by central agencies resulting in statutory authorities
collecting and retaining increasing streams of public revenues and
committing to unsustainable increases in year-on year expenditures; and,

e reduced governmental knowledge of the day-to-day performance and
operations of statutory authorities.

6. Itis suggested that a classification system be adopted for public bodies based
on differentiating those, which are trading enterprises from those, which are not.
This system would reiterate and elaborate on an existing distinction in the
legislation between trading and non trading enterprises and would enable
government to focus attention on a relatively small number of public bodies
important for their capacity to raise revenue for the State.

7. It is suggested that the current accountability regime be strengthened by
adding a number of new provisions to Part VIl as follows:

e Performance agreements to be negotiated and concluded between
Ministers and a public body to promote greater interaction and assist in
formulating national planning — one public body is already required to
follow this process but it should be extended to others

e Adding new enforcement powers for the Minister for Finance so that non-
compliance with Part VIl provisions can be more effectively policed and
enforced. These powers comprise: a non compliance letter, possible
suspension of board members and possible termination of board members
employed in a graduated manner to enforce compliance

e Adding a short statement of the objectives of trading enterprises to link up
with the proposed classification system

e Including in Part VIII a guideline applicable to all submissions seeking
NEC approval to establish a public body. The guideline seeks to set out
key questions that need to be addressed when considering if a statutory
authority is the most appropriate body to perform new activities or
functions.

8. It is vital that sufficient and adequately trained staff monitor the activities of
public bodies. There are a number of major deficits in Government’s current
capacity to make informed decisions and provide clear direction to some
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authorities as responsibilities for monitoring, evaluation and reporting of statutory
authorities has fallen between the cracks.

9. The creation of a specialist unit, located within the Department of Finance is
proposed. The unit will perform the functions of analysis, monitoring, evaluation
and reporting on statutory authority performance and plans. It will coordinate the
information needs and enquiries of both, the Department of Finance and
Department of Treasury to avoid establishing duplicated functions in each
Department.

10. With the establishment of this unit, there will be increased capacity building
demands due to the development of a function that is not being formerly
exercised within either Department. In addition, the recruitment of qualified
personnel and development of information systems will need to occur.

11. A preliminary high-level implementation plan has been developed to
provide some guidance to PNG officials when considering the steps necessary to
implement approved recommendations in this report.
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. Introduction

1. Project Number 40260 supports the Public Expenditure Review and
Rationalization Programme (PERR) comprising nine projects, including Project 9,
for improving statutory public body governance.

2. The objective of PERR Project 9 is to improve the governance of statutory
authorities by strengthening the accountability framework with the aim of
improving expenditure control and realizing fiscal savings. A 2005 review of
statutory authorities identified a number of governance issues including (i) the
Public Finances (Management) Act (PFMA) provides for assessments of
statutory authorities but these assessments are inadequate
(i) annual budgetary controls and other central controls apply in principle but not
in practice (iii) the accountability framework varies significantly among statutory
authorities (iv) PFMA regulations do not define clearly the actions to be followed
in relation to accountability reports; and statutory public body managers are not
held accountable for performance.

3. This is the draft final report on Project Number 40260 taking into account the
inception report of December 2007 and activities during the period January —
February 2008. It summarizes the key activities of the project team in terms of
the work plan prepared during the inception report phase and the actual terms of
reference governing the project.

4. Appendix A is a draft Policy Submission to the National Executive Council
seeking legislative amendments for the changes to Part VIII of the PFMA.

5. Appendix B is the drafting instructions for amendments to Part VIII PFMA to
accompany the Policy Submission.

6. Appendix C is a matrix of incorporated public bodies describing their
relationship with the accountability provisions of the Public Finances
(Management) Act and other related issues.

7. Appendix D is a review of comparative international laws and practice on
statutory corporations and accountability regimes.
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lll.  Review and Analysis of Statutory Authorities in Papua
New Guinea

A. General

8. A statutory authority is a public sector entity, established under an Act of
Parliament to perform specific functions of government. The characteristics of
statutory authorities are not common to all. Differences may arise in the powers
conferred upon the authority, its legal character, separation from the State and
legislated financial management requirements. Its legislative framework defines
the governance arrangement of a statutory body.

9. Governments create a range of public bodies to discharge specific
functions assigned to the public sector. Each agency is required to meet a body
of statutorily mandated accountabilities and performance outcomes. While the
public sector has self-protective tendencies, it is prone to complicate and mystify
its roles and functions, the reality is that the functions they perform, their
relationship with government, the activities or services delivered and their legal
character readily define agencies.

10. Statutory authorities are established to perform a role or function of
government where it is determined from an efficiency or policy perspective, they
will:

e operate with or provide objectivity and political neutrality;

e draw a sharp distinction between the specific function of the authority than
that applying to the more general frame of reference of a department;

e separate policy functions from service implementation and delivery
functions;

e perform regulatory functions; and,

o efficiently deliver a service or group of services.

11. It is important that the benefits of establishing a structure that places
functions into a statutory authority separate from or at arms length from
government, are sufficiently compelling to justify the creation of a statutory body.
The creation of a statutory authority is accompanied by a corresponding
diminution of ministerial capacity to supervise and verify the performance of the
authority.

12. There are about 100 corporate and unincorporated entities existing under
PNG laws and another 20 or so constitutional institutions and services
established by the Constitution or the Organic Laws or under ordinary laws.
Regulatory and advisory bodies are often established under omnibus laws that
apply to an entire field of activity e.g. the Parole Board under the Probation and
Parole Act, the Coasting Trade Committee under the Merchant Shipping Act
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while other bodies are established to provide services to citizens on a
commercial basis e.g. the Electricity Commission, or to provide education and
training e.g. the three State universities and the National Training Council, or to
take responsibility for the development and sale of commodities e.g. the Spice
Industry Authority. Recently, there has been a tendency to dismantle public
bodies and transfer their responsibilities to private companies incorporated under
the Companies Act e.g. the Motor Vehicles Insurance Trust charged with
providing third party insurance cover for all drivers was originally set up as a
statutory corporation but its functions are now exercised by a private company.

13. In PNG, bodies that have been created to perform functions previously
carried out by a Government Department or agency may in fact continue to
perform basic functions of government, and are usually established as
corporations. Appendix C lists and provides relevant information on incorporated
statutory corporations. Here, as a matter of policy, it has been decided that the
particular body should be separated from government with its own legal identity
so that it can function as an autonomous entity. Sometimes the rationale for
creating a particular corporation is not altogether clear. For example, while there
may be sound policy reasons for placing significant resource sectors like mining,
fisheries and forestry under the control of corporations created by statute, it is
unclear why it was thought necessary to create a National Agriculture Quarantine
and Inspection Authority tasked with the traditional government function of
monitoring imports to ensure they are disease free.

B. General framework for statutory bodies

14. The current legislative framework for statutory bodies in PNG is located in:

e the Public Finances (Management) Act 1995 (PFMA) — Part VIII; and

e the constituent Act that establishes and regulates the statutory body
concerned; and,

e in other laws that impact statutory bodies for purposes such as wage
fixing, appointment to certain offices and other issues (discussed later).

15. The Constitution does not define the term ‘public body’ but does define
‘public office holder’ to include the holders of offices established by statute for
administrative or governmental purposes. Conceptually, statutory bodies are
termed ‘public bodies’ and a “public body” is defined by the PFMA to include a
body, public body or instrumentality, corporate or unincorporated, established by
or under an Act or a Constitutional law. It follows then that all bodies established
by statute are public bodies and are subject to Part VIII of the Act. This very
broad definition of a public body means that every board, committee and
commission or other entity created by a law falls within the definition of a public
body. On the face of it the definition includes all constitutional institutions, every
Department and even committees and boards close to government that are
clearly performing essential government functions under direct and unqualified
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government control e.g. the National Security Advisory Committee, and the
Central Agencies Co-Coordinating Committee (both established under the Prime
Minister and National Executive Council Act 2002).

16. There is currently no framework legislation that categorizes public bodies
according to function, whether commercial or non commercial or advisory or
regulatory functions. The only ‘categorization’ recognized by the PFMA is a
distinction between ‘trading enterprises’ and other enterprises and that
differentiation is made only for the purpose of providing that a trading enterprise
must keep its accounts and records in accordance with accounting principles
generally applied in commercial practice (PFMA s.62(2). Thus, regardless of
their actual functions, proximity to core government functions or the scope and
nature of their activities, the intent of the PFMA is that all public bodies are
potentially subject to all or part of the provisions of Part VIII PFMA. So for
example, in theory at least, the Medical Board established by the Medical
Registration Act, charged with the registration and discipline of medical
practitioners and others, and entirely funded by the State through the Department
of Health is required to furnish the Minister with a performance and management
report every year.

C. Constituent Acts

17. Public bodies that are not created as corporations and that take the form of a
Committee, Board or Commission or the like, generally do not refer to the PFMA
at all. This means that as a matter of law only the mandatory provisions of Part
VIl apply to them because the remainder of Part VIII will only apply to a public
body if the constituent Act specifically so provides. However, in practice the
Department of Finance does not appear to require compliance with these
mandatory provisions. The reason seems to be that these entities are regarded
as carrying out functions and operations of a Department and so the Department
Head becomes responsible for them under section 5 PFMA (which describes the
responsibilities of each Department Head for financial administration) for a range
of issues that relate to the accountability of these entities. In other words, these
entities are in law and in practice subject to a comprehensive accountability
regime regardless of Part VIII — the same regime that applies to government
itself.

18. Reviewing the entire field of incorporated public bodies reveals a common
legal structure, which has only recently become more complex. A good example
is the Industrial Centers Development Corporation, which adopts the following
model:

Establishment and incorporation of the corporation giving it legal personality
Functions of the corporation

Powers of the corporation — usually expressed as all necessary powers to
perform its functions

Ministerial power to direct (if any)
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Establishment of the Board to govern and administer the corporation
Membership of the Board (including any Ministerial appointment powers),
resignation of members, leave of absence, termination of members,
appointment of Chairman and Deputy (often by the Minister)

Meetings of the Board — sometimes minutes must be given to the Minister
and in one formulation the Minister even approves the form of the minutes
Disclosure of interest by members of the Board — this is usually the only
explicit fiduciary duty in the Act. Modern practice has considerably expanded
the enumeration of such duties

Reports — the standard provision requires a report be presented to the
Minister. The content of the report is not specified in any detail and the
Minister is to present the report to Parliament

Staff of the corporation — usually a staff service is created along with a
Managing Director or the like

Application of the PEMA — generally these Acts specify either the whole or
parts of Part VIII apply to the corporation and often, where appropriate, there
is a reference to it being a trading corporation. It should be noted that the
only significance of this designation relates to section 62 PFMA which
requires that the accounts and records of a trading enterprise be kept in
accordance with the accounting principles applied in commercial practice.
Funds of the corporation — a statement of the sources of funds and the
permitted expenditure purposes. There is usually a reference to moneys
appropriated by Parliament for the purposes of the corporation.

Audit — sometimes there is a reference to the Audit Act as applying to the
corporation.

19. Overall it can be said that this basic model may be entirely appropriate for a
non trading corporation with limited functions such as an advisory public body or
training institution, and it may even be appropriate for a small trading entity.

20. More recent legislation introduces more complex reporting procedures and
processes in the form of performance agreements, (Civil Aviation Act)
management statements (Central Bank) progress, performance and finance
reports (Forests Authority, National Fisheries Authority, Gaming Control Board
and others — the most common formulation), operating budget and proposed
programme (Mineral Resources Authority) corporate plan over 3 years (National
Maritime Safety Authority, National Road Safety Council, Tourism Promotion
Authority) and strategic plan (Sports Foundation).

21. In contrast to the above some corporations are apparently not required by
their constituent Acts to submit any reports and only the mandatory reporting
provisions of Part VIII PFMA apply. These include: National Broadcasting
Commission, Cocoa Board, Coffee Industry Corporation, Electricity Commission,
ICCC, Niugini Insurance Corporation, National Airline Commission, National
Council of Women, Waterboard, PANGTEL and the 3 universities. Given that
standard reporting provisions require the Minister to present the reports to
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Parliament thereby making them public documents, the absence of the ‘standard’
reporting provisions represents a significant lack of transparency in these
statutes.

22. One perspective on financial accountability is to focus attention on
incorporated public bodies on the basis that the intent of the PFMA is primarily to
enforce a level of accountability on these bodies rather than on unincorporated
bodies. As noted above there are clear distinctions in practice in the financial
administration of boards, committees etc that are not incorporated and other
entities that are. These can be summarized as follows:

e Although the mandatory provisions of Part VIl are supposed to be applied
to unincorporated entities this does not happen in practice and the
Department of Finance treats these unincorporated entities for budget
purposes as if they were elements of Departments.

e Part VIII is consistently applied by law only to incorporated bodies and
generally never applied by constituent laws to unincorporated bodies —
this suggests strongly that policy makers see the intent of Part VIl PFMA
as establishing a financial accountability regime for incorporated bodies
only.

e Only incorporated bodies have a legal identity separate from the state —
they can enter into contracts, etc because they have that legal status.
Unincorporated bodies have no such right or status.

e A ‘whole of government’ approach would suggest that unincorporated
entities are already regarded as government entities and that it is
incorporated public bodies that need to forge closer links to government,
consistent with that approach.

23. Following this approach would mean that a reformed financial accountability
regime under Part VIII would focus on the 66 incorporated bodies contained in
Appendix C.

24. 1t appears that the whole of Part VIII is applied by constituent Act to only 3
unincorporated bodies: the Board of Architects, the National Narcotics Control
Board and the National Tripartite Consultative Council established under the
Industrial Relations Act. In relation to incorporated bodies, Part VIII is applied to
all of them except the National Council of Women, the National Provident Fund
Board of Trustees, the Occupational Health and Safety Council, and the
Parliamentary Members Retirement Benefits Board. It is suggested that the
constituent Acts of these corporations should be amended to apply the whole or
parts of Part VIl as judged necessary and appropriate. This would establish a
consistent legislative approach to the application of Part VIII to public bodies as a
whole.

25. The scheme of Part VIII of the PFMA is to apply certain provisions imposing
duties to all public bodies and for other provisions to apply to a public body only
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where the constituent Act itself incorporates them. Thus:

Sections 50, 60, 61, 63 and 64 PFMA apply to all public bodies regardless of
the content of their constituent Act;

The remaining provisions of Part VIII apply only to a public body where the
constituent Act of the public body expressly so provides.

D. Part VIl PFMA - Scope of mandatory accountability regime

26. It is necessary to fully understand the scope and content of the mandatory
duties imposed on public bodies because those provisions collectively constitute
a significant part of the accountability regime relating to public bodies (other laws
also impact public bodies and are discussed later). In summary, the mandatory
provisions of the PFMA require the following for all public bodies:

E. Performance and Management Plans (s.50)

a) The chief executive shall, at intervals required by the Dept Head of the
Dept responsible for financial management (DHFM) submit to the DHFM a
performance and management plan for the public body.

b) The DHFM shall specify the form and the information to be contained in
the plan.

c) If he thinks fit the DHFM may carry out a performance review of a public
body.

27. 1t is noted that this duty is imposed on the chief executive and not on the
Board or the public body as such. This right vested in the DHFM under this
section can be contrasted with section 63 where a duty to provide a performance
and management plan is placed on the public body itself. The reason for the
differentiation is not clear but it seems that in practice this power may have never
been exercised and the form and content of the plan may not have been
prescribed.

F. Policy Directions on Tendering (s.60)

d) The Minister may issue directions to public bodies and subsidiary
corporations on policy concerning the giving of preference to national
tenderers and local manufacturers in relation to tenders and contracts of
public bodies.

e) Such directions from the Minister bind the public body or a subsidiary
corporation.
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G. Approval Required for Certain Contracts (s. 61)

f) A public body shall not, unless the Minister otherwise approves, enter into
a contract involving the payment or receipt of a sum or of property to a
value exceeding K100, 000.

g) However, this rule does not apply and the payment is increased to a value
of K500, 000 for those public bodies so declared by the Head of State on
advice by notice in the Gazette.

h) However, neither of these provisions will apply to a particular kind of
contract namely, contracts relating to investment by a public body or a
subsidiary corporation, where the Minister by notice in the Gazette
declares a public body to be one that may without Ministerial approval
invest moneys not immediately required provided that each investment,
where a sale or purchase does not exceed a maximum of 3% of the total
assets of that public body.

28. A number of constituent Acts purport to disapply this mandatory provision or
even to modify it. Presumably it would be argued that an Act that is later in time
has the capacity to do this but this may be doubted.

H. Reports and Financial Statements (s. 63)

i) On or before 30 June every year, a public body must prepare and submit
to the Minister, a performance and management report of its operations
and financial statements for the preceding year ending 31 December — the
purpose is to enable the Minister to present such reports to Parliament at
its first meeting following receipt of the Auditor Generals report to the
Minister on that public body.

j) The public body must also submit to the Minister 3 reports relating to
investments:

0 a quarterly report on all investment decisions

o by 28 February every year a detailed report on investment
performance and return for the preceding year ending 31
December, and

0 a 5-year investment plan (to be updated each year) describing
investment policies, strategies and administrative systems to be
pursued and providing forecasts of investment flows and returns.

c) The financial statements must, in the case of a body declared by its
constituent Act to be a trading enterprise be prepared in accordance with
generally accepted accounting principles applied in commercial trading —
in all other cases they must be in a form approved by the Minister in
consultation with the Auditor General.
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d) a public body must first submit its financial statements to the AG.

e) The Minister is to lay the report and financial statements and the report of
the AG before Parliament at the first meeting after he receives the AG
report

f) Where reports or statements are published the AG report must be
published with them

g) Where a public body fails to provide reports and financial statements there
are sanctions and the Minister may in consultation with the AG:

o withhold half or any of the grants appropriated to the public body for
the next fiscal year after the year to which reports and statements
relate; and

o refer the head of the public body to the Public Accounts Committee
(PAC) for failure to comply with the requirement as to reports and
financial statements

29. It is noted that under the PFMA the PAC may examine and report on the
accounts of a public body but there seem to be no specific provisions that link up
with the referral of the head of the public body to the PAC. Presumably
therefore, the PAC, following a referral, is limited to conducting a public
examination of the accounts of the public body and then reporting to Parliament.

|. Powers of Inspection of the Minister etc. (s.64)

a) The Minister or the DHFM may, where there is reason to believe that a
public body has or may have failed to implement the management plan
submitted under section 50 above or has been or may have been in
breach of the PFMA authorize the DHFM to conduct an investigation into
or inspection of the records of the public body.

b) Where an inspection or investigation is conducted the Minister and the
DHFM have the right to free access to all accounts and records and to the
accounts and records of subsidiary bodies that relate directly or indirectly
to: collection, receipt, expenditure and issue of moneys of the public body
and any subsidiary; and receipt custody, disposal issue or use of stores or
property of the public body and any subsidiary.

c) the DHFM may delegate in writing all or any of the powers under this
provision in relation to all public bodies or specified public bodies or body.
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J. Part VIl PFMA - Scope of discretionary accountability
regime

30. It is worth noting the content of those provisions of Part VIl that are not
mandatory and how public body constituent has applied those provisions Acts.
The non-mandatory provisions relate to the following:

Particulars of Proposed Expenditure (s. 51) - submission of estimates of
receipts and expenditure for next financial year and proposed works program to
DHFM three months before end of each financial year.

Bank Accounts (s.52) - open and maintain bank accounts with approved banks
and pay all moneys into such account.

Moneys Payable to Public Bodies (s. 53) — public body to receive moneys
appropriated to it by Parliament; can be paid at time and in amounts determined
by DHFM; appropriated moneys are conditional grant and if not expended for
purpose appropriated may be required to be returned to Consolidated Revenue
Fund.

Loans by State (s. 54) — public body may accept offer by Minister of a loan for
purposes of public body and agreed terms; obligation to repay according to loan
terms.

Private Treaty Loans (s.55) — with Minster's consent a public body may borrow
money from a person on agreed terms and repayment must be made according
to agreed terms.

Borrowing by Overdraft (s. 56) — with Minister s consent a public body may
borrow by overdraft within limits approved by Minister.

Investment (s. 57) — states how moneys not immediately required may be
invested in a range of securities; Minister may set guidelines and planning and
reporting requirements for investment of moneys of approved public bodies up to
3% of total assets; public body and subsidiaries that invest under the 3% rule
may not hold more than 10% of the equity of a company without prior Ministerial
consent.

Application of Moneys (s.58) — moneys of public body to be applied only in
payment of expenses, obligations, liabilities of the public body that arise under
the PFMA or constituent Act.

Contracts for Works and Services (s.59) — tenders to be invited for all
contracts which exceed specified sum declared by Minister or fixed by
constituent law but this does not apply to works to be carried out by state or arms
of state approved by the Minister or where the public body certifies that inviting
tenders if impracticable or inexpedient.

Accounts, Records etc (s.62) — public body or subsidiary to keep proper
records and accounts of transactions and ensure that all payments correctly
made, authorized and that adequate control maintained over assets and liabilities
but where constituent law or declaration of Minister determines that public body
or subsidiary is a trading enterprise its accounts and records must be kept in
accordance with accounting principles generally applied in commercial practice.
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K. Application of mandatory and discretionary regimes in
constituent laws

31. To what extent do public bodies incorporate all or any of these provisions
(which under the PFMA made be applied directly or in a modified form — such
modification to be decided by the public body alone)? The matrix in Appendix C
reveals the following:

a) the most common formulation is to apply all provisions of Part VIl to the
corporation including the discretionary provisions;

b) other formulations do not show any consistent pattern of application of the
provisions (presumably they were carefully selected in the drafting
instructions based on the needs of the corporation);and,

c) the PFMA gives no guidance to a potential public body on the application
of the discretionary provisions.

32. This overall elaboration of the degree of accountability of public bodies
should be contrasted with section 3 of the PFMA, which renders the Minister
responsible for ‘the supervision of the finances of public bodies’. The question
arises: how is the Minister (the State) able to adequately discharge this legal duty
when the legislation permits abrogation, in large part, to a public body, of the
right to determine the degree of accountability to which it will be subject?

L. Sanctions for Non Compliance with PFMA

33. Part VIII PEMA provides two sets of sanctions for failure to comply with the
mandatory provisions. The first is that for non-compliance with section 63
(provision of performance and management reports and financial statements) the
Minister in consultation with the AG may:

a) withhold half or any of the grants appropriated to the public body for the
next fiscal year after the year to which reports and statements relate; and

b) refer the head of the public body to the Public Accounts Committee (PAC)
for failure to comply with the requirement as to reports and financial
statements.

34. The second is found in section 64 (powers of inspection) which provides that
where the Minister or the DHFM has reason to believe that a public body has or
may have failed to implement the management plan submitted under section 50,
or has been or may have been in breach of the PFMA, the DHFM may be
authorized to conduct an investigation of that public body or an inspection of its
records.

35. These sanctions seem somewhat impracticable and ineffective and have
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never been employed. Withholding grants would seem to be a self-defeating
measure because it will affect the operation and performance of a public body,
might result in laying off of lower level staff and would not necessarily result in
compliance because the public body could simply continue to operate at a
reduced level of service and efficiency. Referring the head of the board to the
PAC seems impracticable and ineffective because there is no guarantee that the
PAC would take any action against the head or the public authority. In any
event, there are no special provisions that link this provision with the powers or
functions of the PAC, which suggest that it may not even have been discussed
with the Chairman or members of the PAC before introduction.

36. In regard to the powers of inspection, while it may be useful to be able to
access documents this will not produce the reports which the board has failed or
refused to supply, and no amount of inspection will deliver the strategies, plans
and objectives which are peculiarly within the knowledge of the board and the
CEO of the public body. Also, it is doubtful that inspectors would enjoy any
cooperation from staff, the CEO or board members in their attempt to uncover
the state of affairs within the public body.

37. Rather than continuing to rely on these ineffective provisions which have
never been used and are therefore unlikely to be used in the future, it is
suggested that the Minister for Finance be given additional powers to act in
cases of non compliance which are likely to be effective, provide a graduated
response to non compliance and which are practical and easy to implement.

38. As noted above, every public body has a constituent Act and every Act
provides for the appointment of a board or controlling authority for that public
body. These appointment provisions often follow a standard form (although each
Act must be carefully checked) that gives either the Minister responsible for the
Act or the NEC or the Head of State acting on advice the power to terminate the
appointment of members of the controlling authority. The standard formulation
usually reads as follows:

(2) If a member—

(a) becomes permanently incapable of performing his duties; or

(b) resigns his office in accordance with Subsection (1) and the resignation is
accepted by the Minister; or

(c) is absent, except with the written consent of the Minister, from three consecutive

meetings of the Board; or

(d) fails to comply with Section 16; or

(e) becomes bankrupt, or applies to take the benefit of any law for the benefit of
bankrupt or insolvent debtors, compounds with his creditors or makes an assignment of
his remuneration for their benefit; or

() is convicted of an offence punishable under a law by a term of imprisonment for
one year or longer, or by death, and as a result of the conviction is sentenced to
imprisonment or death,

the Minister shall terminate his appointment.

(3) The Minister, may, at any time, by written notice, advise a member that he intends to
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terminate his appointment on the grounds of inefficiency, incapacity or misbehavior.

(4) Within 14 days of the receipt of a notice under Subsection (3), the member may reply in
writing to the Minister, who shall consider the reply, and, where appropriate, terminate the
appointment.

(5) Where the member referred to in Subsection (3), does not reply in accordance with
Subsection (4), his appointment is terminated. (Industrial Centers Development Corporation
Act

39. It seems clear that failure to comply with Part VIIl PFMA could provide the
foundation for a notice of intention to terminate an appointment on the ground of
inefficiency or misbehavior. However, the power to take such action is vested in
the Minister responsible for the particular constituent Act and not in the Minister
for Finance. This situation could render termination action problematic.

40. It is suggested that the power to terminat